PURPOSE

H.R. 2730, the “Occupational Safety and Health Independent Review of OSHA Citations
Act of 2004, is intended to restore the original intent of Congress under the Occupational Safety
and Health Act of 1970 (the “OSH Act”) with respect to the relationship between the
Occupational Safety and Health Administration (“OSHA”) and the Occupational Safety and
Health Review Commission (“OSHRC” or the “Commission”), the adjudicative agency
specifically created by Congress to hear disputes arising under the OSH Act. Specifically, H.R.
2730 restores the intent of Congress that OSHRC decide cases without regard to the views of
OSHA, and ensures that interpretation of the OSH Act is in accord with Congressional intent by
statutorily requiring that OSHRC’s rulings are the controlling interpretations of law under the
OSH Act, so long as they are reasonable.

COMMITTEE ACTION

H.R. 2730, the “Occupational Safety and Health Independent Review of OSHA Citations
Act of 2003,” was introduced by Congressman Charlie Norwood on July 15, 2003, and was
referred to the Subcommittee on Workforce Protections of the Committee on Education and the
Workforce. A hearing on the measure was conducted on June 17, 2003, as a part of a more
compreihensive hearing on H.R. 1583, the “Occupational Safety and Health Fairness Act of
2003.”

Comments and views from experts in the field of safety and health and other concerned
citizens were taken on H.R. 1583 at the June 17, 2003 hearing of the Subcommittee. At this
hearing, the Subcommittee heard testimony from Mr. Brian Landon of Canton, Pennsylvania,
testifying on behalf of the National Federation of Independent Businesses; Mr. John Molovich,
Heath and Safety Specialist, United Steelworkers of America, of Pittsburgh, Pennsylvania; Mr.
Ephraim Cohen, a small business owner from New York; and Arthur Sapper, Esg., an attorney of
the law firm McDermott, Will & Emery in Washington, DC, testifying on behalf of the U. S.
Chamber Commerce. Legislation incorporating section 7 of H.R. 1583 was subsequently
introduced as H.R. 2730 on July 15, 2003. The content of H.R. 2730, as introduced, is identical
to section 7 of H.R. 1583.

On July 24, 2003, the Subcommittee on Workforce Protections favorably reported H.R.
2730, without amendment, by voice vote.

On May 5, 2004, the Committee on Education and the Workforce considered H.R. 2730.
An amendment by Chairman Boehner, changing the short title of the bill from the “Occupational
Safety and Health Independent Review of OSHA Citations Act of 2003” to the “Occupational
Safety and Health Independent Review of OSHA Citations Act of 2004,” was accepted by
unanimous consent. The Committee ordered H.R. 2730, as thus amended, favorably reported to
the House of Representatives by a roll call vote of 24 yeas and 20 nays.

! See Hearing on H.R. 1583, “The Occupational Safety and Health Fairness Act of 2003,” before the
Subcommittee on Workforce Protections, Committee on Education and the Workforce, U.S. House of
Representatives, 108" Congress, First Session, Serial No. 108-20 (hereinafter “Hearing on H.R. 1583").



SUMMARY

H.R. 2730 simply governs the relations between two agencies under the OSH Act:
OSHA and OSHRC. The OSH Act confers rulemaking and prosecutorial authority on OSHA,
but places a special limitation on the exercise of that authority in terms of an independent review
of OSHA’s citations and assessments by OSHRC. The OSH Act makes clear that with respect to
contested citations, OSHRC is specifically authorized to affirm, vacate, or modify either the
citation or the proposed penalty.” Since the OSH Act provides that all citations, whether
contested or not, become enforceable only as final orders of the Commission, the Committee
finds no basis for OSHA’s position that deference should be given to its interpretations of law,
rather than that of OSHRC. To the contrary, by way of H.R. 2730, the Committee affirms the
original intent of Congress — that OSHRC was to decide cases without regard to OSHA’s views —
by statutorily requiring that reviewing courts grant deference to OSHRC, not OSHA, on
questions of law, so long as OSHRC’s interpretation is reasonable.

COMMITTEE VIEWS

In drafting the OSH Act, Congress extended new and unprecedented powers to OSHA to
ensure a safer and healthier work place for millions of American working men and women. In
granting OSHA those extensive powers, Congress also designed a unique check on their
unfettered use. This check was intended to be discharged by OSHRC, through the process of an
independent review by that Commission of all disputed items under the OSH Act. The record
evidence before the Committee makes clear that this check is no longer functioning in the
manner it was designed, and that legislative action is required to restore this necessary balance.
H.R. 2730 accomplishes this goal by ensuring that OSHRC’s review will be independent and
meaningful by codifying in statute the guarantee that reviewing courts extend the judicial
principle of “deference” to OSHRC’s, and not OSHA’s, interpretations of the OSH Act and its
regulations.

Background

“Deference” is a legal term of art used by courts to avoid “second-guessing” or
substituting their own judgment with respect to administrative decisions made by an agency
interpreting its own statute or regulations concerning questions of law. When the OSH Act was
enacted in 1970, courts generally used one of two methods to give deference to an administrative
agency’s interpretation of its own regulations. The first held that questions of law were for the
courts to decide independently, though administrative interpretations were given great weight.*
The second held that agency interpretations were controlling, as long as they were reasonable
and there was no compelling indication of error.*

OSHRC initially chose to follow the first, “independent interpretation” method,
according varying degrees of weight and deference to interpretations of law and regulations
made by OSHA. Generally, the more that OSHA’s interpretation reflected the original intent of

2 See 29 U.S.C § 659.
See, e.¢., General Electric Co. v. Gilbert, 429 US 125, 140-142 (1976).
See, e.g., Red Lion Broadcasting Co. v. Federal Communications Comm’n, 395 US 367, 381 (1969).
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a statute, or a technical view that resulted from OSHA’s uniquely-qualified expertise, the greater
weight OSHRC afforded OSHA in its independent review. Conversely, where OSHA’s
interpretation was not informed by a uniquely qualified expertise, OSHRC accorded less
deference to OSHA’s interpretations.”

Until 1984, while OSHRC generally extended varying degrees of weight to OSHA’s
interpretations, it maintained its independence and chose not to strictly or uniformly give
deference to OSHA'’s interpretations. In 1984, however, in a case called Chevron USA Inc. v.
Natural Resources Defense Council, Inc.,® the U.S. Supreme Court greatly extended the concept
of administrative deference, mandating that a reviewing court give deference to an agency’s
interpretation of an ambiguous provision of law unless the agency’s own position was
unreasonable. As the Chevron Court explained:

First, always, is the question whether Congress has directly spoken to the precise
question at issue. If the intent of Congress is clear, that is the end of the matter;
for the court, as well as the agency, must give effect to the unambiguously
expressed intent of Congress. If, however, the court determines Congress has not
directly addressed the precise question at issue, the court does not simply impose
its own construction on the statute, as would be necessary in the absence of an
administrative interpretation. Rather, if the statute is silent or ambiguous with
respect to the specific issue, the question for the court is whether the agency’s
answer is based on a permissible construction of the statute.

If Congress has explicitly left a gap for the agency to fill, there is an express
delegation of authority to the agency to elucidate a specific provision of the
statute by regulation. Such legislative regulations are given controlling weight
unless they are arbitrary, capricious, or manifestly contrary to the statute.
Sometimes the legislative delegation to an agency on a particular question is
implicit. In such a case, a court may not substitute its own construction of a
statutory provision for a reasonable interpretation made by the administrator of
an agency.’

> For example, OSHRC noted in its case law that many of OSHA’s standards resulted from the incorporation

of existing voluntary standards produced before 1970 by voluntary groups of experts based on industry data and
consensus. In such instances, OSHRC generally found that inasmuch as OSHA merely was adopting previously
existing standards, OSHA possessed no special knowledge of the original intent of the standards, and was therefore,
in OSHRC’s view, not entitled to deference. Instead, in such cases, OSHRC deferred to whatever information was
most indicative of the original intent of the statute. See, e.g., United States Steel Corp., 5 BNA OSHRC 1289, 1295
n. 9 (1977). In contrast, where OSHA incorporated existing natural standards under its authority found at section
6(a) of the OSH Act, OSHRC generally gave great weight to whatever evidence OSHA could produce that shed
light on the promulgated authorities’ original intent. See, e.g., Equitable Shipyards, Inc., 13 BNA OSHRC 1177
(1987). Finally, OSHRC afforded great deference to OSHA in its interpretation of the standards OSHA itself had
promulgated under its 6(a) authority. In these cases, since OSHA was obviously the originator of the standard, and
thus in a position to be aware of original intent, OSHRC generally extended nearly dispositive weight to evidence of
OSHA's intent when produced in the form of preambles to standards and other relevant indications. See, e.g.,
Phelps Dodge Corp., 11 BNA OSHRC 1441, 1444(1984).

6 467 U.S. 837 (1984).

! Id. at 842-43 (citations omitted; emphasis added).



In the wake of the Chevron decision, OSHA renewed its demand for deference to its
decisions over OSHRC’s, fueling the need for Congressional resolution.®

Compounding the problem, in 1991 the Supreme Court held in Martin v. OSHRC (CF&l
Steel Corp.) that OSHA’s interpretation of an ambiguous regulation must be upheld if the
interpretation is merely “reasonable” — even if the reviewing court believed that the
interpretation of the regulation was incorrect.” As one witness before the Subcommittee
explained, “The [CF&I] decision awards OSHA a home run even if the Review Commission and
a court think OSHA has only hit a foul ball.”*® The record evidence before the Subcommittee
details at length the wide-ranging and adverse effects of these decisions on the fairness of
enforcement under the OSH Act: namely, that OSHRC is effectively required to defer to OSHA
on questions of law.™

While the judicial principle of administrative deference is one with which the Committee
finds no general disagreement, the Committee believes that in this context, granting deference to
OSHA instead of OSHRC is in error in light of the clear legislative history of the OSH Act.

Legislative History of OSHRC and the OSH Act

The legislative history of OSHRC contained in the OSH Act makes clear that Congress
intended OSHRC to provide a wholly independent review of OSHA’s functions; indeed, such a
requirement was critical to reaching a final compromise on the OSH Act that was able to pass
Congress.

As originally conceived in both Senate and House versions of the OSH Act, OSHA was
responsible for rulemaking, enforcement, and adjudication of issues arising under the statute.*?
Opposition grew, however, in terms of concern over such a concentration of power in a single
entity, especially in light of the sweeping unprecedented authority that the Department of Labor
(which houses OSHA) would have over workplaces. This distrust led the Nixon administration
to craft a competing bill which gave DOL only prosecutorial authority and proposed two
independent boards to perform the rulemaking and adjudicative functions.*®

In Congressional debate, the committees of jurisdiction focused much of their attention
on the separation of functions under the OSH Act. Debate became so bitter as to seriously
jeopardize the prospects for passage of the bill.* As noted at the time by Senator Jacob Javits, a
Republican from New York, such a concentration of power in a single entity created a situation

8 The Committee would make clear that insofar as Chevron compels a reviewing court to give “deference” to

the reasonable interpretation of a regulation by its administrative agency, no substantive change to the law is
intended. Rather, H.R. 2730 merely directs which agency is afforded such deference in this particular instance, and
restores Congressional intent by making clear that OSHRC’s , not OSHA’s, interpretations of law govern.

’ See 499 U.S. 144 (1991).

10 Testimony of Arthur G. Sapper, Esq., Hearing on H.R. 1583, at 69.

1 See id. at 69-70 (detailing effects of CF&I case on OSHA enforcement).
12 See Sec. 5., Rep. No. 1282, 91% Cong., 2" Sess. 8, 15 (1970).

B3 See id. at 54.

" See id. at 55.



where “an31/5finding of OSHA in its adjudicative function could be a repudiation of the agency’s
own self.”

Ultimately, what enabled passage of the OSH Act was a compromise authored by Senator
Javits, which provided that an independent review commission — OSHRC — would be established
as a check on prosecutorial excess by OSHA. That OSHRC was intended to be an independent
agency which would not defer to OSHA was made explicitly clear during debate on the bill at
that time:

Mr. Holland: Would the Commission which would be set up... [be] controlled by
the Labor Department or would it be an independent commission?

Mr. Javits: This is an autonomous, independent commission which, without
regard to the Secretary, can find for or against him on the basis of individual
complaints.*®

Shortly after this assurance was given, the Senate voted to adopt the Javits compromise.

The evidence before the Committee makes clear that Congress intended that OSHRC, not
OSHA, would have the final administrative say in interpretation of ambiguities under the OSH
Act, and that in fact such a compromise was critical to ensuring final passage of the bill itself.
The record further confirms that Congress intended to limit OSHA’s prosecutorial power and to
confer upon OSHRC the final compliment of adjudicative powers that are available to similar
agencies. It is clear that Congress intended to vest OSHRC with this authority not only to ensure
that the adjudicatory process would be fair to the regulated community, but also that there would
be some reasonable check on the prosecuting agency’s ability to interpret the law it was to apply.
To the extent that current law and practice to not consistently reflect the intent of Congress in
this regard, H.R. 2730 codifies in statute that which Congress plainly intended: that OSHRC’s
interpretation of ambiguities in the OSH Act and the standards and regulations adopted
thereunder, be given deference over that of the prosecuting agency, OSHA, and that OSHRC’s
review of OSHA'’s decisions be meaningful and independent. The Committee does not intend
that this bill affect judicial review more generally. As the Supreme Court stated in CF&I Steel,
“We deal [here] only with the division of powers between the Secretary and the OSH Act.”"’

CONCLUSION

In H.R. 2730, the Committee affirms that the statutory structure and legislative history of
the OSH Act clearly indicate an intent on the part of Congress that deference be extended to
OSHRC, not OSHA, on questions of law, so long as OSHRC’s interpretation is reasonable. H.R.
2730 ensures that the original intent of Congress — namely, that the decisions of OSHA be
subject to a full and independent review by OSHRC - is reflected in current law by statutorily
mandating that such deference on interpretations of questions of law is given to the Commission.

1 See id. at 56.

16 See Congressional Record at 37607, (Nov. 17, 1970) (debate on the Javits Amendment to the OSH Act)
(emphasis added).

v 499 U.S. at 157.



SECTION-BY-SECTION ANALYSIS

Section 1. SHORT TITLE.

This act may be cited as the “Occupational Safety and Health Independent Review of
OSHA Citations Act of 2004.”

Section 2. INDEPENDENT REVIEW.

This section specifies that OSHRC’s rulings, not OSHA’s, shall be the controlling
interpretations of law under the OSH Act, so long as they are reasonable.

EXPLANATION OF AMENDMENTS
The bill was ordered reported with an amendment to the short title.
APPLICATION OF LAW TO THE LEGISLATIVE BRANCH

Section 102(b)(3) of Public Law 104-1, the Congressional Accountability Act (CAA),
requires a description of the application of this bill to the legislative branch. H.R. 2730 amends
the Occupational Safety and Health Act (OSH Act) to clarify the relation between the
Occupational Safety and Health Administration (“OSHA”) and the Occupational Safety an
Health Review Commission (“OSHRC” or “Commission”) — that the OSHRC decide cases
“without regard to” the views of OSHA. Section 215 of the CAA applies certain requirements of
the OSH Act, to the legislative branch. The Committee intends to make the provisions of this bill
available to legislative branch employees and employers in the same way as it is made available
to private sector employees and employers under this legislation.

UNFUNDED MANDATE STATEMENT

Section 423 of the Congressional Budget & Impoundment Control Act requires a
statement of whether the provisions of the reported bill include unfunded mandates. The
Committee received a letter regarding unfunded mandates from the Director of the Congressional
Budget Office and as such the Committee agrees that the bill does not contain any unfunded
mandates. See infra.



ROLLCALL VOTES



STATEMENT OF OVERSIGHT FINDINGS
AND RECOMMENDATIONS OF THE COMMITTEE

In compliance with clause 3(c)(1) of Rule XIII and clause (2)(b)(1) of Rule X of the
Rules of the House of Representatives, the Committee's oversight findings and recommendations
are reflected in the body of this report.

BUDGET AUTHORITY AND CONGRESSIONAL BUDGET OFFICE
COST ESTIMATE

With respect to the requirements of clause 3(c)(2) of Rule XIlI of the House of
Representatives and section 308(a) of the Congressional Budget Act of 1974 and with respect to
requirements of 3(c)(3) of Rule XIII of the House of Representatives and section 402 of the
Congressional Budget Act of 1974, the Committee has received the following cost estimate for
H.R. 2730 from the Director of the Congressional Budget Office:



STATEMENT OF GENERAL PERFORMANCE GOALS AND OBJECTIVES

In accordance with Clause (3)(c) of House Rule XIlIl, the goal of H.R. 2730 is to amend
the Occupational Safety and Health Act (OSH Act) to clarify the relation between the
Occupational Safety and Health Administration (“OSHA”) and the Occupational Safety an
Health Review Commission (“OSHRC” or “Commission”) — that the OSHRC decide cases
“without regard to” the views of OSHA. The Committee expects the Department of Labor to
implement the changes to the law in accordance with these stated goals.

CONSTITUTIONAL AUTHORITY STATEMENT

H.R. 2730 amends the Occupational Safety and Health Act, and thus falls within the
scope of Congressional powers under Article I, section 8, clause 3 of the Constitution of the
United States to the same extent as does the OSH Act.

COMMITTEE ESTIMATE

Clause 3(d)(2) of Rule XIII of the Rules of the House of Representatives requires an
estimate and a comparison by the Committee of the costs that would be incurred in carrying out
H.R. 2730. However, clause 3(d)(3)(B) of that rule provides that this requirement does not apply
when the Committee has included in its report a timely submitted cost estimate of the bill
prepared by the Director of the Congressional Budget Office under section 402 of the
Congressional Budget Act.

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3(e) of rule XII1 of the Rules of the House of Representatives,
changes in existing law made by the bill, as reported, are shown as follows (existing law
proposed to be omitted is enclosed in black brackets, new matter is printed in italic, existing law
in which no change is proposed is shown in roman):



